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YOUNG OFFENDERS (MANDATORY SENTENCING) AMENDMENT BILL 2002 
Introduction and First Reading 

Bill introduced, on motion by Hon John Fischer, and read a first time. 

Second Reading 
HON JOHN FISCHER (Mining and Pastoral) [11.08 am]:  I move - 

That the Bill be now read a second time. 

The purpose of this Bill is to remove a loophole that exists within the Young Offenders Act which, when read in 
conjunction with section 401 of the Criminal Code, allows for a non-custodial sentence to be imposed on a 
juvenile who has already had three strikes for home burglary.   

The intention of the Young Offenders Act was to ensure that when a young person had been convicted of three 
home burglaries he or she be jailed for a period of 12 months.  A recent case in Broome involving a young girl 
has highlighted this anomaly.  In order to remove the loophole that allows a non-custodial sentence, I seek to 
place beyond any doubt the original intent of section 401(4) of the Criminal Code that repeat offenders, without 
exception and regardless of their ages or circumstances, are to be sentenced to a term of imprisonment or 
detention.  I propose that section 401(4) of the Criminal Code be amended by deleting in paragraph (b) the words 
“notwithstanding section 46(5a) of that Act”, and that section 46(5a) of the Young Offenders Act 1994 be 
amended by inserting after “enactment” the words “except section 401(4)(b) of the Criminal Code”. 

These amendments will remove the loophole and impose the mandatory detention that was always the intention 
of both sides of Parliament when it was introduced in 1996.  When the three strikes law was introduced on 14 
November 1996, it received bipartisan support as well as widespread community support.  The community had 
sent Parliament a strong message.  Recent events have reinforced this message.  The public supports mandatory 
detention of repeat offenders of serious crime.  This Bill will stop the revolving door syndrome that has become 
all too common with some juvenile offenders. 

Prior to 1996, older members of our community were increasingly threatened in their homes by a small number 
of repeat juvenile offenders who felt unthreatened by the long arm of the law.  They knew that a court 
appearance would result in a limp tap on the wrist, which would see them back on the streets in a few hours, free 
to continue their crime wave unabated.  The intention of the community was very clear.  The community wanted 
young offenders who committed three home burglaries to be imprisoned.  The community has not softened its 
attitude on this issue. 

Since 1996 we have seen two things happen in Western Australia.  The rate of motor vehicle theft has dropped 
by some 37 per cent.  Western Australia now has one of the lowest rates of motor vehicle theft in Australia.  
Conversely, Western Australia has the dubious distinction of having the highest rate of home burglaries in 
Australia.  The rate increased by some seven per cent in 2000 according to the University of Western Australia 
Crime Research Centre.  Motor vehicle theft has dropped because the Government brought in mandatory car 
immobilisers.  That initiative has been effective.   

The Government also brought in mandatory detention for more than three home burglaries.  However, this is 
where we run into difficulties.  The judiciary seeks to find ways to circumvent the legislation.  Children’s Court 
President Kate O’Brien’s recent decision to impose a non-custodial sentence on a Broome juvenile provoked an 
angry community reaction.  Under the Act as it is today, she was quite within her rights to apply that penalty.  
The amendment I am proposing will remove the loophole and force the judiciary to apply the law as it was 
intended. 

This weak approach to the law has not done society any favours.  In the first three years after this legislation was 
brought in it was found that of those juveniles detained under the law only one in 12 reoffended.  However, those 
who were given conditional release orders reoffended more often with one in three returning to the courts.  
Clearly, detention serves its purpose and non-custodial sentences do not.  Detention removes the offender from 
the crime circle and stops the cycle.  This is good for both the offender and society as a whole.  Clearly, if this 
legislation is allowed to work, as it was intended, it will produce positive outcomes for both the victims and the 
offenders.  

Non-custodial sentences are commonly not completed and fail to adequately punish the perpetrator.  The Auditor 
General’s report on “Implementing and Managing Community Based Sentences” of May 2001 clearly shows 
that only 45 per cent of intensive supervision orders are completed.  Non-custodial sentences appear to be fairly 
successful for low to moderate-risk offenders, with 70 per cent completing the orders; however, they appear not 
to work for high-risk offenders, with only 42 per cent completing the orders. 
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The community is well aware of these facts; they want high-risk offenders committing serious crimes to be 
imprisoned.  The Children’s Court statistics show that 40 per cent of all crimes brought before the courts are 
burglary-related.  Only one-quarter of children coming before the court on such charges are imprisoned.  When 
we speed we are punished with a fine and demerit points and when we reach 12 demerit points we lose our 
licence.  This has the effect of removing bad drivers from the roads and re-educating them on their social 
responsibility.  Why then are we so shy about applying that logic to juveniles?  If juveniles continue to commit 
home burglaries they should be jailed.  The community wants this.  This issue is not about what the judiciary 
wants, but about what the community wants.   

We have a duty of care to young people.  Part of that is to tell them that if they offend they will be punished.  If 
they continue to offend, they will be incarcerated until they learn to behave.  We have a duty of care to the 
community at large, particularly the aged, to protect both their person and property.  We do not want elderly 
citizens to cower in their homes.  When a property crime is committed, the victim commonly feels violated.  
These people are law-abiding citizens who have a right to be protected from criminals of any age.  Being under 
the age of 18 does not give a person the right to enter property with the intention of theft.  Home burglary is a 
premeditated offence that must be punished. 

Incarceration need not necessarily mean behind bars.  In particular, regional youth offenders could be sent to 
rehabilitation camps.  I believe these solutions would gain public and offender support.  Hon Mark Nevill has 
previously outlined ideas for regional work camps in which offenders could be rehabilitated and also pay back 
the community by engaging in constructive endeavours, free from substance abuse.  I believe courageous steps 
should be taken to overcome the current so-called political correctness and, in so doing, develop a duty of care 
that instils a sense of worth into habitual offenders.  If we are not to completely abandon these offenders to a 
wasted future, we must have the will to act decisively.  Bipartisan support for this Bill will send a clear message 
to society that Parliament will be tough on repeat offenders who commit serious crimes. 

Debate adjourned, on motion by Hon Bruce Donaldson. 
 


